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Manufactured Housing Association for Regulatory Reform

1331 Pennsylvania Avenue, NW » Suite 512 = Washington, DC 20004 « 202-T83-4087 + Fax 202-783-4075 * mharndg@aacl.com

February 25, 2022

VIA ELECTRONIC SUBMISSION

U.S. Department of Energy

Office of Energy Efficiency and Renewable Energy
Building Technologies Program

1000 Independence Avenue, S.W.

Washington, D.C. 20585

Re: Draft Environmental Impact Statement for Proposed Energy
Conservation Standards for Manufactured Housing (DOE/EIS 0550)

Dear Sir or Madam:

The following comments are submitted on behalf of the Manufactured Housing
Association for Regulatory Reform (MHARR). MHARR is a Washington, D.C.-based national
trade organization representing the views and interest of producers of manufactured housing
regulated by the U.S. Department of Housing and Urban Development (HUD) pursuant to the
National Manufactured Housing Construction and Safety Standards Act of 1974 (1974 Act), as
amended by the Manufactured Housing Improvement Act of 2000 (42 U.S.C. 5401, et seq.) (2000
reform law), and subject to energy-related regulation by the U.S. Department of Energy (DOE)
pursuant to section 413 of the Energy Independence and Security Act of 2007 (EISA).! MHARR
was founded in 1985. Its members include independent producers of manufactured housing from
all regions of the United States.

. INTRODUCTION

On January 14, 2022, the U.S. Department of Energy published a Draft Environmental
Impact Statement (EIS) in connection with its August 26, 2021 Supplemental Notice of Proposed

! See, 42 U.S.C. 17071.

2 See, 87 Federal Register, No. 10 (January 14, 2022) “Energy Conservation Standards for Manufactured Housing,”
pp. 2359, et seq.



Rulemaking (SNPR) concerning manufactured housing “energy conservation” standards. In a
notice published contemporaneously with the Draft EIS, DOE invited interested parties “to
comment on how [the] analysis presented in the Draft EIS should inform the final energy
conservation standards for manufactured housing.”*As the comments below indicate, the Draft
EIS, in the view of MHARR, as a national representative of small and medium-sized manufactured
housing producers, further confirms that the proposed DOE manufactured housing energy
conservation standards — both as initially set forth and as modified through a Notice of Data
Availability (NODA) published on October 26, 2021° — are a baseless exercise in regulatory
overkill that will further undermine the nation’s supply of affordable housing and
homeownership,® needlessly exclude millions of lower and moderate-income Americans from the
manifold benefits of homeownership, and simultaneously batter a manufactured housing industry
that has already seen more than a decade with production levels far below historic norms.” Indeed,
as the Draft EIS illustrates, the DOE proposed standards will affirmatively harm the mainstream
HUD Code manufactured housing market and those Americans seeking inherently affordable non-
subsidized homeownership, while providing alleged environmental “benefits” that are de minimis
or non-existent, particularly in relation to the economic damage and market disruption that they
would cause.

More immediately, further activity in this proceeding, including but not limited to the
underlying substantive manufactured housing energy standards rulemaking and consideration of
the Draft EIS, is subject to and is preliminarily enjoined pursuant to an order entered by the United
States District Court for the Western District of Louisiana on February 11, 2022 in litigation styled
Louisiana v, Biden, Case No. 2:21-CV-01074. The court opinion granting that injunction, as
explained in greater detail below, specifically cites and references the present rulemaking as an
example of regulatory activity subject to the court’s nationwide injunction. Both DOE and its
Secretary, moreover, are named defendants in that proceeding.

In accordance with that ruling and without waiving any of its procedural or substantive
rights with respect thereto, MHARR again calls on DOE to withdraw its August 26, 2021 proposed
standard in its entirety and, instead, engage in a legitimate rulemaking proceeding in conjunction
with HUD and in accordance with all applicable federal law, to develop cost-effective energy

3 See, 86 Federal Register, No. 163 (August 26, 2021) “Energy Conservation Standards for Manufactured Housing.”
pp. 47744, et seq.

* See, 87 Federal Register, supra at p. 2359, col. 1.

> See, 86 Federal Register, No. 204 (October 26, 2021) “Energy Conservation Standards for Manufactured Housing:
Availability of Provisional Analysis,” pp. 59042, et seq. While the October 26, 2021 NODA did not specifically assert
that it constituted an amendment of the proposed standards published by DOE on August 26, 2021, DOE’s January
14, 2022 notice and Draft EIS both treat $63,000 as the retail price demarcation line between proposed “Tier 1” and
“Tier 2” standards, rather than the $55,000 amount originally proposed in the August 26, 2021 SNPR.

® See, e.9., Wall Street Journal (April 16, 2021) “U.S. Housing Market is Nearly 4M Homes Short of Buyer Demand:”
“The U.S. housing market is 3.8 million single-family homes short of what is needed to meet the country’s demand,
according to a new analysis by mortgage-finance company Freddie Mac. The estimate represents a 52% rise in the
nation’s home shortage compared with 2018, the first time Freddie Mac quantified the shortfall. The figures
underscore the severity of the housing deficit.... The shortage is especially acute for entry-level homes, which makes
it more expensive for first-time home buyers to enter the market....” (Emphasis added).

7 Even though HUD Code manufacturers produced 105,772 homes in 2021, this remains far below the industry’s 30-
year and 20-year production averages.




standards that are appropriate for the unique attributes of HUD Code manufactured housing and
the HUD Code manufactured housing market.

1. BACKGROUND AND PROCEDURAL HISTORY

The procedural history of this rulemaking, through and including the publication of the
instant notice on January 14, 2022, is set forth in detail in written comments filed by MHARR on
August 8, 2016 and October 25, 2021.8 That history demonstrates that: (1) the standards proposed
by DOE pursuant to its August 26, 2021 SNPR; (2) amended by DOE pursuant to its October 26,
2021 NODA,; and (3) purportedly addressed by its January 14, 2022 Draft EIS, are the product of
— and are irretrievably tainted by — a fundamentally illegitimate DOE administrative process,
including a sham “negotiated” rulemaking, resulting in fatal defects that have not and cannot be
remedied through the present “supplemental” proceeding. To the contrary, the elemental
bankruptcy of the amended proposed standards and this entire proceeding is actually confirmed
by the Draft EIS.

Subsequent to the January 14, 2022 publication of the Draft EIS, however, proceedings in
this docket, as specifically acknowledged and confirmed by DOE and the U.S. Department of
Justice in relevant court filings, have been stayed pursuant to a preliminary injunction issued by
the U.S. District Court for the Western District of Louisiana in Louisiana v. Biden, supra. The
ruling in that case preliminarily enjoins U.S. government agencies — specifically including DOE,
a named defendant in that litigation, together with its secretary — from using “Social Cost of
Carbon” (SCC) values published by an “Interagency Working Group” (IWG) in February 2021 in
connection with federal rulemaking activity. Specifically, the February 11, 2022 Order prohibits
DOE from:

(1) Adopting, employing, treating as binding, or relying upon the work product of the
Interagency Working Group (IWG);

(2) Independently relying upon the TWG’s methodology considering global effects,
discount rates and time horizons;

(3) Adopting, employing, treating as binding, or relying on any Social Cost of Greenhouse
Gas estimates based on global effects or that otherwise fail to comply with applicable
law;

(4) Adopting, employing, treating as binding, or relying upon any estimate of Social Cost
of Greenhouse Gasses that does not utilize discount rates of 3 and 7 percent or that does
not otherwise comply with [Office of Management and Budget] Circular A-4;

(5) Relying upon or implementing Section 5 of Executive Order 13990 in any manner.

8 See also, MHARR comments submitted on February 22, 2010 (Advance Notice of Proposed Rulemaking); July 24,
2013 (2013 Request for Information); March 13, 2015 (2015 Request for Information); September 17, 2018 (2018
Request for Information); August 3, 2021 (Notice of Intent to Prepare Environmental Impact Statement); November
22,2021 (October 26, 2021 Notice of Data Availability).



In addition, the court’s order affirmatively directs DOE and the other named federal defendants to
“return to the guidance of Circular A-4 in conducting regulatory analysis.”

It is beyond dispute that the February 11, 2022 preliminary injunction issued by the court
in Louisiana v. Biden, supra applies to this proceeding, insofar as:

(1) Both DOE and its Secretary, Jennifer Granholm, as stated above, are named
defendants in that action;

(2) The DOE manufactured housing energy standards rulemaking is specifically
cited by the court in its February 11, 2022 Memorandum Ruling as an example
of a proposed rule which utilizes the February 2021 SCC values “to increase
costs;%and

(3) The U.S. Department of Justice (DQOJ), in a February 19, 2022 filing with the
issuing court, expressly acknowledges that the DOE manufactured housing
energy standards rulemaking, including the Draft EIS and related proceedings
pursuant to the National Environmental Policy Act are subject to the February
11, 2022 injunction.©

Further, as DOJ — and, by extension, DOE -- expressly acknowledge in the February 19, 2022
Declaration filed together with their request for a stay of the February 11, 2022 preliminary
injunction, the SCC values are integral to the cost-benefit analyses required for manufactured
housing energy standards by EISA section 413 and by the federal Administrative Procedure Act.
Consequently, MHARR, in a February 16, 2022 communication to DOE Secretary Jennifer
Granholm, called on DOE to immediately suspend all proceedings, in accordance with the court’s
February 11, 2022 order, in both the core manufactured housing energy standards rulemaking and
in proceedings related to the Draft EIS and compliance with the National Environmental Policy

9 See, Louisiana v. Biden, supra, Memorandum Ruling (February 11, 2022) at p. 17.

10 See, Louisiana v. Biden, supra, Defendants’ Motion for a Stay Pending Appeal (February 19, 2022), Exhibit 1,
Declaration of Dominic J. Mancini, Deputy Administrator of the Office of Information and Regulatory Affairs (OIRA)
at pp. 12-13:The Department of Energy (DOE) is under a court-ordered deadline to issue final energy conservation
standards for manufactured housing by May 16, 2022. To finalize those standards, DOE must complete its review
under NEPA, and the 45-day comment period on the draft environmental impact statement (‘EIS’) will end in
approximately two weeks. In the draft EIS on the alternative standards being considered for manufactured housing,
DOE directs the public to review its recent presentations of the various alternatives’ climate effects using [SCC]
estimates to ‘help the public ... understand or contextualize the potential impacts of [greenhouse gas] emissions’ and
to ‘inform a comparison of alternatives.” I understand that public commenters specifically requested DOE to present
estimates of {SCC costs] in the [draft EIS] to contextualize the alternatives. Contextualizing alternatives for the public
is a key requirement under NEPA. If DOE cannot employ the Interim [SCC] Estimates to help contextualize the
climate effects of alternative standards in the final EIS, and needs to develop new, additional analysis to help properly
contextualize those effects, | understand it could complicate concluding the environmental review in time to meet the
court deadline. Similarly, because the manufactured housing standards will have significant economic costs, cost
savings and other effects, DOE is required by EO 12866 to quantify the costs and benefits of alternatives in a
[regulatory impact analysis] to accompany publication of the final standards. If DOE cannot continue to use the
Interim [SCC] Estimates for purposes of its EO 12866 analysis, and in the development of a record to support their
rulemaking under DOE’s statutory criteria for setting energy efficiency standards, the development of a new adequate
presentation of all the relevant costs and benefits could complicate DOE’s ability to satisfy its requirements under EO
12866 and the statute in time to meet the court-ordered deadline.” (Internal citations omitted).
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Act (NEPA). That communication states, in relevant part: “Insofar as both the August 26, 2021”
Supplemental Notice of Proposed Rulemaking and “the October 26, 2021” Notice of Data
Availability in this matter “expressly and elementally rely upon greenhouse gas emission reduction
values as updated by the IWG in February 2021,” the District Court’s “order specifically enjoins
DOE from taking any further action in this matter based on the current proposed rule and the
current rulemaking record.”**MHARR hereby reiterates that demand to cease and desist, and
reserves its right to seek other and further relief in the event that DOE fails to comply with the
District Court’s February 11, 2022 order.

In the event, however, that the February 11, 2022 preliminary injunction is overturned on
appeal or otherwise dissolved prior to the entry of a permanent injunction applicable to this matter,
MHARR provides herein its substantive comments and objections to the Draft EIS. Based on those
objections and its previously-stated opposition to DOE’s manufactured housing energy standards
proposed rule, the proposed standards should be withdrawn, this entire proceeding should be
terminated without the publication of a final rule, and DOE should instead initiate a completely
new, legitimate rulemaking in conjunction with HUD to establish any additional or updated
manufactured housing energy standards that may justifiably be needed, if any, based on a
complete, proper and valid cost-benefit analysis.

1. COMMENTS

A. THE DOE RULE IS INAPPROPRIATE AND UNNECESSARY FOR
MODERN POST-2000 REFORM LAW MANUFACTURED HOMES

Most fundamentally, as is reiterated in greater detail below, the DOE proposed rule for
manufactured housing energy standards is not appropriate — and, more importantly, not needed —
for today’s modern, affordable manufactured homes. While the manufactured housing industry is
historically rooted in — and evolved from — the “trailers” of the post-World War Two era, today’s
modern, affordable manufactured homes, as constituted and constructed following Congress’
adoption of the Manufactured Housing Improvement Act of 2000 are, in every sense, legitimate
housing, on par with and comparable to any other form or type of housing, including site-built
homes. DOE’s proposed manufactured housing energy standards rule, however, in development
since the adoption of EISA in 2007, either completely ignores or rejects the evolution of
manufactured homes beyond the “trailers” of yesteryear, to the status of legitimate housing for all
purposes. As a result, the proposed rule is completely unsuited to — and unnecessary for — the
modern, affordable manufactured homes being produced today, fully 15 years following EISA’s
enactment.

The evolution of today’s modern, affordable manufactured housing, which DOE refuses to
acknowledge or recognize in the present rulemaking, is reflected by the trend in energy utilization
costs paid by manufactured housing residents, as tracked by the U.S. Census Bureau. As MHARR
emphasized in its August 8, 2016 comments in response to a prior DOE proposed manufactured
housing energy rule, the 2013 American Housing Survey (AHS) showed that manufactured
housing residents, on a whole home basis, paid less per month for oil and natural gas than site-

11 See, MHARR February 16, 2022 communication to DOE Secretary Jennifer Granholm, attached hereto as Exhibit
1.



built housing residents, and only slightly more for electricity.*?Post-2000 reform law manufactured
homes, accordingly, by 2013, provided greater energy affordability than single-family, site-built
homes, on a whole-home basis, in two of the three energy source categories tracked by the Census
Bureau. That performance, however, as could reasonably be expected under the 2000 reform law,
has improved even further, according to the most recent AHS data. That data, contained in the
2019 AHS, shows that the energy affordability of manufactured homes, on a whole-home basis,
now exceeds that of detached, single-family site-built homes in all three home energy categories,
including electricity.®*None of this ongoing and significant progress, however, is reflected in, or
considered in relation to the DOE proposed rule and the Draft EIS. Instead, DOE, the proposed
rule and the Draft EIS improperly and unlawfully treat manufactured homes — and their energy
performance — as somehow being mired in the last century, thus ignoring proof of clear and
significant energy progress while seeking to justify or rationalize draconian mandates that are not
only unnecessary, but that would be destructive of manufactured housing as a key source of
affordable, non-subsidized homeownership for millions of lower and moderate-income
Americans.

On this ground alone, the proposed rule and Draft EIS are improper and unacceptable as a
matter of law. Modern, affordable manufactured homes, comprising 100 percent of new HUD
Code home sales and a steadily-growing proportion of the nation’s total manufactured housing
stock, already provide energy affordability.

B. THE DRAFT EIS DOES NOT CALCULATE THE FULL COSTS
AND NEGATIVE IMPACTS OF THE PROPOSED STANDARDS

In its August 3, 2021 comments on DOE’s original Notice of Intent to Prepare an
Environmental Impact Statement for Energy Conservation Standards for Manufactured Housing,*
MHARR stated, in part, that DOE manufactured housing energy conservation standards would
“inevitably have a significant negative impact on the purchase price and availability of HUD-
regulated manufactured housing, as well as substantial negative downstream impacts on
Americans in need of affordable housing, lower and moderate-income homebuyers and minority
homebuyers,” affecting “homelessness, racial equity and economic justice,” among other matters.
(Emphasis in original). MHARR, accordingly, asserted that “each of these immediate and
downstream impacts, under relevant federal law and directly applicable Administration policy
must be addressed and resolved” through the energy standards EIS “prior to the adoption of any
final standards in this matter.” (Emphasis in original). The Draft EIS, however, totally fails to
quantify or address the full range of individual and societal costs, and negative impacts that would
result from the proposed (and amended) manufactured housing energy standards rule published by
DOE. As a result, the Draft EIS is fatally and intrinsically defective and fails to meet the
substantive requirements of applicable law including, but not limited to, EISA section 413% and

12 ) e., a difference of $168.00 per year.

13 See, e.9., MHARR’s October 25, 2021 comments on the current DOE proposed rule, at p. 6.

14 See, 86 Federal Register, No. 127 (July 7, 2021) “Notice of Intent to Prepare an Environmental Impact Statement
for Energy Conservation Standards for Manufactured Housing,” at pp. 35773-35775.

1> As MHARR has consistently emphasized in its previous comments in this docket, EISA section 413 expressly
requires DOE to consider the purchase price impact of any proposed manufactured housing energy conservation
standards, stating, in relevant part: “The energy conservation standards established under this section shall be based
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applicable sections of the National Manufactured Housing Construction and Safety Standards Act
of 1974 as amended by the Manufactured Housing Improvement Act of 2000.1°

1. THE EIS DOES NOT ESTIMATE OR CONSIDER
THE FULL COST OF THE PROPOSED STANDARDS

As an initial matter DOE, after a 15-year rulemaking process, has not — either in the Draft
EIS or otherwise — estimated, calculated, or even attempted to estimate or calculate the full, direct,
individual-level and national-level costs of its proposed standards including, but not limited to: (1)
the number of lower and moderate-income Americans who would be excluded from the
manufactured housing market and from homeownership altogether as a result of purchase price
cost increases driven by the proposed standards; (2) the full implementation cost of the proposed
rule including, but not limited to, testing, regulatory compliance and enforcement costs'’ that DOE
acknowledges it has never calculated or estimated; and (3) the full panoply of individual and
societal costs that would proximately result from the level and degree of homeownership exclusion
that would result from the proposed standards and corresponding purchase price increases,
including, but not limited to, loss of homeownership equity, loss of Gross Domestic Product
(GDP), loss of housing opportunity, loss of state and local property tax revenues, and increased
demand for federal, state and local housing subsidies and related subsidized services arising from
a decline in homeownership, among other things.

Given this failure, the partial and incomplete “analysis” presented in the Draft EIS is fatally
skewed and inaccurate insofar as it fails to reflect the full costs of the proposed rule for each
affected consumer. And, to the extent that the Draft EIS fails to fully reflect individual costs, it
necessarily fails to reflect cumulative societal costs. Indeed, such a calculation or estimate, within
any reasonable degree of confidence, is for all intents and purposes, impossible on the current state
of the record, meaning that the cost-effectiveness mandate of EISA section 413 and parallel
mandates of federal manufactured housing law, are not and cannot be met by the Draft EIS.
Accordingly, due to the lack of this key information —a critical, necessary and essential component
of any legitimate cost-benefit inquiry and analysis — an accurate and valid EIS is not possible and

on the most recent version of the International Energy Conservation Code (including supplements) except in cases in
which the Secretary finds that the code is not cost-effective ... based on the impact of the code on the purchase price
of manufactured housing and on total life-cycle construction and operating costs.” (Emphasis added).

16 Multiple sections of the 1974 Act, as amended by the 2000 reform law, address the primacy of manufactured housing
purchase price affordability. See, e.g., 42 U.S.C. 5401(a)(2) (“Congress finds that manufactured homes provide a
significant resource for affordable homeownership ... accessible to all Americans”); 42 U.S.C. 5401(b) “The purposes
of this title are” (1) “to protect the quality, durability safety and affordability of manufactured homes”, (2) “to facilitate
the availability of affordable manufactured homes and increase homeownership for all Americans,” and (8) “to ensure
that the public interest in, and need for, affordable manufactured housing is duly considered in all determinations
relating to the federal standards and their enforcement;” and 42 U.S.C. 5403(e)(4) “The Secretary, in establishing
standards or regulations ... shall... consider the probable effect of such standard on the cost of the manufactured home
to the public.”

17 See, 86 Federal Register, supra at p. 47759, col. 1: “DOE is not proposing any testing, compliance or enforcement
provisions at this time. DOE has also not included any potential associated costs of testing, compliance or
enforcement.” (Emphasis added). Notwithstanding this declaration, it is obvious and known by DOE that regulatory
compliance costs related to the proposed standards will not be zero and, in all likelihood, would be substantial,
particularly for smaller businesses which are disproportionally impacted by federal regulation and regulation-related
costs. See, U.S. Small Business Administration, “The Impact of Regulatory Costs on Small Firms” (September 2010).
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has not been developed or presented in this proceeding. Consequently, the Draft EIS is incomplete
and invalid as it fails to project, analyze and/or consider the full direct costs of the proposed rule.
And lacking, ab initio, the full costs of the proposed rule, neither this Draft EIS or any EIS could
reach a valid, legitimate and accurate conclusion regarding the cost-benefit impact of the proposed
rule within any legitimate metric of measurement or analysis. As a result, the Draft EIS is invalid
and insufficient, ab initio, as a matter of law.

2. THE EIS DOES NOT ESTIMATE OR CONSIDER THE EXTENT AND
FULL COSTS OF REGULATORY-DRIVEN MARKET EXCLUSION

Further, and even more significantly, the Draft EIS does not calculate or seek to estimate
or model the degree of market exclusion and related individual and societal costs that would result
from manufactured home purchase price increases directly attributable to the proposed energy
standards. Nor, as noted above, is such an estimate or model even possible on the present state of
the record. As a result, the proposed rule, cannot be subject to a legitimate cost-benefit analysis,
and cannot proceed to a final rule as a matter of law.!®

Specifically, and as MHARR detailed in its October 25, 2021 and November 22, 2021
comments in this matter, manufactured home purchase price increases of the magnitude that would
be required by the proposed standards — and particularly the proposed “Tier 2” standards, which
most DOE-supportive commenters seek to be applied across-the-board to all manufactured homes
regardless of price or size'® — would result in the exclusion millions of mostly lower-income
purchasers from the manufactured housing market entirely. MHARR has estimated that retail-level
price increases flowing from the DOE-proposed standards (not including regulatory compliance,
testing and enforcement-related costs) would be $6,279.00 for a single-section manufactured home
and $9,366.00 for a double-section home. Based on manufactured housing-specific metrics
developed by the National Association of Home Builders (NAHB)? and submitted as part of the
record of the 2014-2015 DOE “negotiated rulemaking” in this matter — the only such evidence of
price impact to be offered — price increases of this magnitude would exclude more than 2,156,986
households from the HUD Code single-section market, and more than 2,933,080 households from
the HUD Code double-section market, for a total of over 5,090,006 households, representing 54
years of industry production at 2020 market levels.

This level and degree of market exclusion, in turn, has significant associated costs that are
not accounted for in the Draft EIS and have likely never been accounted for or even estimated.
Insofar as manufactured housing, at present, provides an affordable, non-subsidized source of

18 See, Executive Order 12866 (“Regulatory Planning and Review”), September 30, 1993, Section I (b)(6): “Each
agency shall assess both the costs and the benefits of the intended regulation and, recognizing that some costs and
benefits are difficult to quantify, propose or adopt a regulation only upon a reasoned determination that the benefits
of the intended regulation justify its costs.”

19 See, e.g., November 24, 2021 comments submitted in the present docket by Next Step, Inc. at p. 10: “Next Step
supports a single-tier standard for energy conservation based on the 2021 IECC standard as required by the Energy
Independence and Security Act of 2007. Homebuyers purchasing single-section homes should not be subjected to the
pitfalls of lower-quality, inefficient homes.”

20 NAHB statistical analysis indicated that for each $1,000 increase in the retail level purchase price of a manufactured
home, 347,901 households would be excluded from the single-section HUD Code manufactured housing market and
315,385 households would be excluded from the double-section HUD Code manufactured housing market.
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housing and homeownership for those who would not have sufficient income or resources to
purchase or access other types of housing, significant increases in the purchase price of
manufactured housing would lead to the market exclusion of those who currently are only
marginally able to afford a manufactured home and obtain necessary financing. The large-scale
exclusion of those current purchasers from the mainstream HUD Code market, given their
marginal economic status, would inevitably lead to a higher degree of homelessness in the United
States. As recently as 2015, HUD estimated the cost of homelessness to taxpayers to be
approximately $40,000 per homeless person, per year.?* With market exclusion levels attributable
to the proposed rule affecting millions of families according to the NAHB market exclusion metric,
the added costs of homelessness, alone, resulting from the proposed rule, would number in the
hundreds of billions.??None of these foreseeable societal costs, however, are captured or even
estimated by the Draft EIS. Nor are numerous other downstream societal costs attributable to a
sudden and substantial loss of affordable housing opportunity, captured or considered by the Draft
EIS. These include, but are not limited to, increases in: (1) forced utilization of substandard
housing; (2) forced utilization of unsafe or unhealthy housing; (3) forced utilization of taxpayer
subsidized housing; (4) physical and/or mental illness resulting from (or exacerbated by)
homelessness or housing poverty and related costs;?® and (5) increases in crime and criminal
activity,? among many others.

Nor does the Draft EIS address the racial equity impacts that would result from the
proposed rule, contrary to the specific directive of President Biden’s January 26, 2021
“Memorandum on Redressing Our Nation’s and the Federal Government’s History of
Discriminatory Housing Practices and Policies.” Among other things, May 2021 data published
by the Consumer Financial Protection Bureau (CFPB) shows that “only a minority (27 percent) of
consumers who applied for a loan to purchase a manufactured home succeeded in obtaining
financing” and that 50 percent of chattel (i.e., personal property) purchase loan applications “were
denied.” More significantly, the 50 percent rejection level for manufactured home personal
property loans -- representing nearly 80 percent of the entire manufactured housing new home
market, according to U.S. Census Bureau statistics — disproportionately affected and harmed
minority communities. As noted by CFPB: “Black and African American borrowers are the only
racial group that are ... overrepresented in chattel lending compared to site-built.”>*With “Black
and African American borrowers” already subject to disproportionately-high purchase loan
rejection rates within the mainstream HUD Code manufactured housing market, extreme purchase
price increases resulting from the proposed rule will predictably and, indeed, inevitably result in:
(1) even higher loan rejection rates for personal property loans; (2) even greater disproportion in
loan rejection rates for minority communities and specifically Black and African Americans; and

21 See, Politifact (June 11, 2015): “HUD Secretary Says a Homeless Person Costs Taxpayers $40,000 a Year.”

22 The exclusion of more than 5,000,000 families from the HUD Code manufactured housing market as a result of
increased purchase prices driven by the proposed DOE standard, in accordance with the NAHB-developed exclusion
metric, would result in more than $200 billion in additional societal costs.

23 See, University of Pennsylvania, “The Cost of Homelessness: A Perspective from the United States,” Dennis P.
Culhane (January 2008).

24 See, National Association of Home Builders, “Social Benefits of Homeownership and Stable Housing,” NAHB
Research Division (April 2012).

2> See, Consumer Financial Protection Bureau, “Manufactured Housing Finance — New Insights from the Home
Mortgage Disclosure Act Data,” (May 2021).



(3) a corresponding decrease in homeownership for minority communities and particularly Black
and African Americans, contrary to the policies of President Biden. Yet, the Draft EIS addresses
none of this data.

Notwithstanding these and other readily foreseeable societal costs resulting from the
extreme degree of market exclusion — particularly at the lowest income levels and among the most
marginalized populations -- that would result from the DOE proposed standards (and would be
exacerbated by additional non-accounted-for regulatory compliance costs), the EIS makes no
attempt to either quantify or consider that exclusionary impact or its downstream consequences®®
on either an individual or societal basis.?’ Again, therefore, the Draft EIS is necessarily incomplete,
inadequate and insufficient as a matter of law.

3. BY DEFINITION THERE ARE NO “LIFE-CYCLE
BENEFITS” FOR THOSE EXCLUDED FROM THE MARKET

While the Draft EIS makes much of the alleged life-cycle savings (LCC) that DOE
maintains would be attributable to its proposed standards,?® the Draft EIS fails to recognize or

26 Beyond making no effort whatsoever to quantify or calculate the effects of market exclusion that would be driven
by the proposed rule, the Draft EIS attempts to minimize those impacts by suggesting, in five cursory, afterthought
paragraphs (in a multi-hundred page report) that regulatory-driven purchase price increases and likely excessive levels
of market exclusion could be offset by unnamed, undefined and non-existent DOE “incentive” programs. See, Draft
EIS at pp. 4-79 to 4-80. The Draft EIS, for example, states: “DOE could develop a program, leverage an existing
program, or develop a collaboration or partnership with another organization ...to offer financial assistance to certain
manufactured homebuyers to offset the initial incremental cost to purchase a manufactured home that would result
from the proposed energy conservation standards.” See, Draft EIS at p. 4-80. This is nothing but baseless speculation
being used to supposedly “offset” known, knowable and concrete non-speculative costs. The reality is that no such
programs currently exist or may ever exist in the future. Nor can it be known in advance whether such a program — if
established — would help all manufactured homebuyers or only certain purchasers, and what the terms of participation
would be. Nor is it known or knowable what amount or degree of assistance would be provided. As a result, such
programs are entirely speculative and cannot, therefore, legitimately be considered a reduction in the cost of the
proposed rule or its market-exclusion impacts. Moreover, even if such a program were ever to exist, its costs would
need to be netted against the alleged benefits of the proposed rule, which the Draft EIS fails to do. Again, as a result,
the Draft EIS is necessarily incomplete and insufficient as a matter of law.

27 DOE, in its August 26, 2021 SNPR, makes a pathetic attempt to preemptively dismiss this issue, based on a 15-
year-old “study,” but only manages to expose its own bad faith. In part, DOE states that according to the 2007 study,
“small price increases in manufactured housing units ... will not necessarily deter thousands of low-income families
from purchasing manufactured homes.... Specifically, the study states that these consumers are not nearly as price
sensitive because ‘the cost of a manufactured home still ranges from 21% to 65%o0f the cost of a site-built home and
low- and moderate-income have few low-cost choices for home ownership.”” (Emphasis added). See, 86 Federal
Register, supra at p. 47797, col. 1. This argument, however, is simultaneously absurd and reprehensible. First, purchase
price increases of up to $5,289.00 as estimated by DOE and $9,366.00 as estimated by MHARR, are not “small,” by
definition. As a result, the factual predicate for DOE’s characterization of the 2007 study’s conclusion is absent.
Second, it is both reprehensible and in direct violation of applicable statutes for DOE to base price increases of this
magnitude on the assertion — even if it were true, which it is not — that such increases are justifiable because affected
consumers, in effect, have “nowhere else to go.” Lack of available alternatives — even if true, which it clearly is not —
is not a viable, legitimate or valid legal basis for imposing significant price increases on homes specifically protected
as “affordable” under federal law. Even using DOE’s estimates of up to $3,914.00 in additional purchase costs for
single-section manufactured homes under the proposed standards and up to $5,289 for a double-section home, the
corresponding exclusion figure under the NAHB metric would still be 1,361,684 households within the single-section
market, 1,668,071 households within the double-section market, and 3,029,755 households total — still a significant
and industry-debilitating number of consumers totally excluded from the HUD Code market and from homeownership
28 See, Draft EIS at pp. 4-39 to 4-63.
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account for the fact that for potential purchasers wholly excluded from the mainstream HUD Code
manufactured housing market by the extreme purchase price increases attributable to the proposed
rule, there would be no “savings” — either “life-cycle” savings or otherwise (because they would
not be able to purchase the home in the first place), and, therefore, no benefits, per se. To the
contrary, as MHARR has emphasized previously, for those excluded consumers, there would only
be “costs” — i.e., the opportunity cost of total exclusion from the market, exclusion from all of the
benefits of affordable, non-subsidized homeownership and, conversely, exposure to all or some of
the downstream costs of housing exclusion — none of which is considered or accounted-for by the
Draft EIS. For example, the Draft EIS states, in part: “The LCC savings (10-year and 30-year
periods) and the increased purchase price, increased annual energy savings, and simple payback
period are estimated to be the same for Tier 1 under Alternative A2 as they are under Alternative
A1.7?° Thus, while the LCC calculation apparently amortizes alleged acquisition cost increases for
home purchasers who can afford those increases and still qualify for purchase-money financing,
the Draft LCC does not account, in these calculations, for the cost impact of total exclusion from
the market. Put differently, there is an individual and societal-level impact from excluding
potential lower-income purchasers from the market that is not captured and is clearly not intended
to be captured by the Draft EIS’ analysis and calculations. As a result, the Draft EIS is materially
skewed toward showing alleged benefits attributable to the proposed standards, while failing to
fully quantify and consider the proposed standards’ full costs.

The skewing of these calculations and analyses in favor of alleged benefits flowing from
the proposed standards is exacerbated, moreover, by the inclusion of 2021 SCC data showing
alleged national and global climate mitigation “benefits” from the proposed rule. For all of the
reasons cited by the plaintiff states in Louisiana v. Biden, supra, however, those metrics are, at a
minimum, fundamentally arbitrary and capricious. As a result they should not, and pursuant to the
preliminary injunction entered by the court in that case, cannot, be used to offset, in any manner,
the full and complete costs of the proposed rule in this matter, or be used in any manner to justify
or rationalize that proposed rule. The Draft EIS, then, as it stands today, materially and unlawfully
understates the full costs of the proposed standards by failing to consider and account-for mass
market exclusion and resulting downstream societal impacts, while it simultaneously and
unlawfully overstates the alleged benefits of the rule by padding those supposed benefits with
alleged SCC “savings.” Again, therefore, the Draft EIS is fundamentally arbitrary, capricious and
unlawful, and should be withdrawn.*

C. ALLEGED CLIMATE BENEFITS OF THE PROPOSED RULE WOULD
WOULD BE MINISCULE IN RELATION TO ITS ECONOMIC COSTS

Further, even under the skewed, fundamentally baseless “analysis” presented in the Draft
EIS, the supposed environmental “benefits” of the proposed rule would be absolutely minimal and
arguably inconsequential, compared to the individual and societal costs that the proposed standards
would impose. The Draft EIS thus states: “The proposed action and action alternatives would
reduce GHG emissions by ... 2.7 — 3.4 million MT CO2 per year, which equates to about 0.3-0.4

29 See, Draft EIS at p. A-48.
39 Nor does the Draft EIS acknowledge or account for the fact that manufactured housing residents, according to U.S.

Census Bureau data cited by MHARR in its previously-submitted comments, already pay less for most common
energy sources (electricity, oil and piped natural gas) on a whole-house basis that residents of site-built homes.
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percent of the residential sector emissions in 2020.” (Emphasis added). The Draft EIS goes on to
assert that “manufactured housing is a small fraction of all U.S. housing (about 6 percent, but on
a household basis, consumes more electricity, on average, than other types of homes. Therefore,
the relative contribution to GHG emissions would be somewhat higher and the reduction in GHG
emissions would be more beneficial than what might be inferred from a simple scaling of
manufactured housing to all U.S. homes.”3! Again, though, these claims are baseless and essentially
fraudulent.

First, even if the Draft EIS’ analysis were accurate (which it demonstrably is not, as is
explained above), the proposed DOE standards, while resulting in: (1) thousands of dollars in
additional purchase costs for consumers; (2) the elimination of literally millions of potential
homebuyers from the market; (3) further undermining racial equity within the manufactured
housing consumer financing market; and (4) necessitating hundreds of billions of dollars in
additional governmental and societal costs to address the direct and indirect costs of homelessness
exacerbated by regulatory-driven manufactured housing market exclusion, would achieve GHG
emission reductions of less than one-half of one percent of the entire residential housing sector in
2020.%In exchange for massive market disruption, therefore, as well as corresponding human
misery and the crippling of the nation’s premier source of inherently-affordable, non-subsidized
homeownership, greenhouse gas emissions under the DOE proposed “‘standards” would be 99.6 to
99.7% unchanged. Perhaps DOE, in the next iteration of the EIS, could calculate for any reviewing
court, how many billions of dollars in additional costs and human suffering each one-tenth of one
percent of GHG emissions reductions would cost.

Second, DOE’s contention — in its useless effort to support non-sensical, non-economical
and non-beneficial manufactured housing energy standards — that manufactured homes “on a
household basis,” consume “more electricity than other types of homes,”is patently false. While
that assertion may have been correct at the time that the U.S. Census Bureau’s 2013 American
Housing Survey was published and cited by MHARR in its August 8, 2016 comments on DOE’s
first proposed manufactured housing energy standards rule,34it is not correct today. To the
contrary, the newer data published in the 2019 AHS, shows that manufactured homes have lower
median monthly energy costs than detached, site-built homes in all major fuel categories, including
electricity. Thus, according to the 2019 AHS, the monthly average electricity cost fora HUD Code
manufactured home is $122.00 per month, as compared to $124.00 per month for detached site-
built homes. Consequently, unless electricity in the United States is being consumed free of charge,
the whole-home electricity consumption of a manufactured home, according to the 2019 AHS data,
is less than the whole-home electricity consumption of site-built homes, contrary to the Draft EIS’
baseless contention.

31 See, Draft EIS at p. 4-6.

32 According to the U.S. Environmental Protection Agency (EPA), in 2019, 13% of all GHG emissions were from
“businesses and homes.” Accordingly, non-residential use accounted for more than 87% of all GHG emissions.
Consequently, the proposed DOE standards would result in de minimus reductions in GHG emissions, while
substantially increasing homelessness and destroying the mainstream HUD Code manufactured housing market.

33 See, Draft EIS at p. 4-6.

34 See, MHARR August 8, 2016 Comments, “Energy Efficiency Standards for Manufactured Housing,” Docket No.

EERE-2009-BT-BC-0021, RIN 1904-AC11 at p. 23.
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Consequently, while the DOE proposed standards would have devastating negative
impacts for manufactured housing consumers, the manufactured housing industry and the United
States as a whole, it would achieve virtually no energy savings, greenhouse gas emission
reductions, or climate benefits as effectively acknowledged by DOE. So, not only does the
proposed rule harm lower and moderate-income Americans, it will do so while producing
essentially no climate benefits, even under the solicitous parameter established by DOE. Put
simply, the proposed rule offers only costs, with no corresponding benefits.

IV. CONCLUSION

For all of the foregoing reasons, as well as those set forth in MHARR’s previous comments
in this docket, DOE’s proposed manufactured housing energy conservation standards rule, as
modified, should be withdrawn and the present rulemaking docket terminated. Those proposed
standards, as presented by DOE’s August 26, 2021 SNPR, as modified by DOE’s October 26,
2021 NODA, and as addressed by the Draft EIS herein, are extreme, unnecessary, and
fundamentally inappropriate for today’s modern manufactured housing and the lower and
moderate-income American families that predominately rely on those homes. Instead, DOE should
initiate a new, untainted rulemaking proceeding, in conjunction with HUD and in accordance with
all applicable federal law, to develop manufactured housing standards (if any) that are: (1)
legitimately necessary; (2) appropriate for inherently affordable manufactured housing; and (3)
cost-effective and cost-beneficial for all manufactured housing purchasers.

Sincerely,

Mark Weiss
President and CEO

cc: Hon. Marcia Fudge
Hon. Shalanda Young
HUD Code Manufactured Housing Industry Members and Consumers
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